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I. INTRODUCTION
As the sun scorches California’s earth dry for the fifth year, developers
continue to build new homes despite many new water regulations. These
regulations work to conserve water that building industries use.1 Groundwater
regulation is at the forefront of conservation efforts.2 The Department of Water
Resources concluded “40% to 50% of Californians rely on groundwater” and that
more “small- to mid-sized towns and cities are entirely dependent on
groundwater for drinking water supplies.”3 Considering how valuable
groundwater is to California’s infrastructure, the state must work to protect its
“blue gold.”4
California first attempted to conserve water in the land use process 22 years
ago, and now Chapter 594 enters the debate.5 The legislation will attempt to
improve earlier overlooked water-use regulations aimed at large-scale
development.6 That, combined with a sustained drought, soon gave momentum to
California’s first ever groundwater mandate.7 California legislators signed onto
interconnecting laws that collectively support groundwater conservation in the
land use process.8 However, these laws do not have consistent language between
them.9 California Senators Fran Pavley and Bob Wieckowski proposed Chapter
594 to update prior and current laws related to the conservation and management
1. Kris Hudson, As California Drought Drags On, Home Builders Vie for a Voice, WALL ST. J. (Apr. 26,
2015) available at http://www.wsj.com/articles/as-california-drought-drags-on-home-builders-vie-for-a-voice1429867801 (on file with The University of the Pacific Law Review).
2. Findings: California’s Groundwater Update, DEP’T OF WATER RESOURCES 1, 3 (2003), available at
http://www.water.ca.gov/pubs/groundwater/bulletin_118/california’s_groundwater__bulletin_118__update_2003_/bulletin118-findings.pdf (on file with The University of the Pacific Law Review) (a cumulative
$245 million in loans and grants were given to agencies and groundwater management programs back in 2003).
3. Id. at 2.
4. Groundwater Use & Availability, GROUNDWATER PROTECTION COUNCIL (2012), available at
http://www.gwpc.org/programs/water-availability-sustainability/groundwater-use-availability (on file with The
University of the Pacific Law Review) (naming potable fresh water as California’s “blue gold”—a highly sought
after commodity).
5. See infra Part II.A. (SB 901 was chaptered in 1994).
6. See RANI ISAAC, CALIFORNIA RESEARCH BUREAU, ESTIMATED WATER USE ON LARGE PROJECTS IN
2004-2006: PROJECTS AFFECTED BY SENATE BILLS 221 AND 610, SIGNED INTO LAW IN 2001 1, 4 (2008),
available at https://www.library.ca.gov/crb/08/08-012.pdf (on file with The University of the Pacific Law
Review) (developments affected by prior legislation comprised only 7.1 percent of DRE’s total filings).
7. WILLIAM R. GIANELLI, 2014 SUSTAINABLE GROUNDWATER MANAGEMENT ACT: CHALLENGES AND
OPPORTUNITIES ES-3 (2014), available at http://www.watereducation.org/sites/main/files/file-attachments/
2014_water_leaders_report.pdf (on file with The University of the Pacific Law Review).
8. No water, no development, L.A. TIMES (Apr. 7, 2008), available at http://www.latimes.com/opinion/
editorials/la-ed-thirst7apr07-story.html (on file with The University of the Pacific Law Review) (“California has
laws [SB 610 and SB 221] on the books designed to prevent land-use planners from building where no water is
available.”); accord Matt Weiser, Despite Drought, California Farming Prospered, NEWS DEEPLY (Aug. 1,
2016),
https://www.newsdeeply.com/water/articles/2016/08/01/despite-drought-california-farming-prospered
(addressing the application of the Sustainable Groundwater Management Act to farming).
9. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 3 (June 29,
2016) (describing how the laws are not perfectly integrated).
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of California’s water supply and land use planning processes. Chapter 594 will
ensure that cities, counties, local agencies, and planning officials use a concerted
and collaborative approach in their water use management.10 Ultimately, the
authors believe Chapter 594 will make significant progress in preserving
California’s water resources.11
II. LEGAL BACKGROUND
California consistently sought to improve water supply planning for proposed
projects, including how land use and water supply agencies communicate.12
California subjected its cities and counties to a more stringent water supply
planning process when communication between the agencies broke down.13 As a
result, the California legislature has passed numerous laws to provide land use
planners with better tools for decision-making, and to ensure that proposed
development projects had an adequate and sustainable supply of water
available.14
A. Linking Land Use and Water Supply Planning
In 1994, Californians implemented water supply management measures to
ensure long-term water supply availability and reliability.15 Early legislative
efforts required California cities and counties to include a conservation element
in general plans for proposed development projects.16 This element ensured cities
and counties would measure impacts of new developments on water resources
and public land consumption.17 The Department of Water Resources urged land
use agencies to coordinate their planning and development entitlement process
with the water agencies’ plans and water availability projections in order to
increase water planning requirements that would meet California’s rising water
demand.18
10. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 3 (June 29,
2016).
11. Hearing on S.B. 1262 Before the Assemb. Comm. on Appropriations, 2016 Leg., 2015–2016 Sess.
(Cal. 2016) [hereinafter 1262 Assembly Committee on Appropriations Hearing] (statement of Fran Pavley,
Senator, California) (“[SB 1262] is in the best interest of managing our water resources”).
12. See infra Part II.A. (linking land use with water supply planning).
13. See infra Part II.B. (describing the growth of the water supply background).
14. See infra Part II.C. (explaining past legislation related to California groundwater).
15. DEPT. OF WATER RESOURCES, CALIFORNIA WATER PLAN UPDATE 341 (1994), available at
http://www.calwater.ca.gov/Admin_Record/C-037625.pdf (on file with The University of the Pacific Law
Review).
16. CAL. GOV’T CODE § 65302(d) (1974).
17. Id.
18. DEPT. OF WATER RESOURCES, CALIFORNIA WATER PLAN UPDATE 157 (1994), available at
http://www.calwater.ca.gov/Admin_Record/C-037625.pdf (on file with The University of the Pacific Law
Review).
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SB 901 was the first law to require agencies to consider water supply.19
Cities and counties complied and requested local water agencies to prepare water
management plans.20 A land use agency developing large projects subject to
environmental impact report requirements or utilizing general plans was required
to identify public water systems and obtain water agency-approved water supply
assessments.21 The legislature’s goal was to increase collaboration and increase
the state’s water resources.22 The plan did not work, however, because cities and
counties resisted the imposed requirements and jurisdictions continually took
advantage of the bill’s loopholes.23
B. Strengthening the Water Supply Requirement
By 2001, SB 901’s many failures became clear.24 The East Bay Municipal
Utility District conducted a study and found “only 2% of the 119 projects fully
complied with the water supply assessment required by existing law. In addition,
136 projects of 500 units or greater were found to be exempt from SB 901
because of loopholes in the original statute.”25 The repercussions of the
legislature’s response to the state’s increasing water crisis suggested that the
legislature believed California’s water supply was limitless.26 Even after the
legislature passed SB 901, government officials still approved massive
developments that did not comply with the statute.27 The legislature responded
with two bills, SB 610 and SB 221 (hereinafter the “show me the water” bills),
which increased the information requirements for water supply assessments and
ensured that “the water requirements [were] met before subdivision construction
actually [began].”28
19. Ryan Waterman, Addressing California’s Uncertain Water Future by Coordinating Long-Term Land
Use and Water Planning: Is a Water Element in the General Plan the Next Step, 31 ECOLOGY L.Q. 117, 129
(2004).
20. CAL. GOV’T CODE § 65302.2 (enacted by 1995 Stat. Ch. 881).
21. CAL. WATER CODE § 10911(b)–(c) (enacted by 1995 Stat. Ch. 881).
22. ASSEMBLY COMMITTEE ON WATER, PARKS, AND WILDLIFE, COMMITTEE ANALYSIS OF SB 901, at 2
(June 6, 1995).
23. Waterman, supra note 19, at 129.
24. See infra Part II.B (studies showing a sizeable portion of development projects did not comply with
SB 901).
25. ASSEMBLY COMMITTEE ON WATER, PARKS, AND WILDLIFE, COMMITTEE ANALYSIS OF SB 221 at 5–6
(July 10, 2001); see also Ryan Waterman, Addressing California’s Uncertain Water Future by Coordinating
Long-Term Land Use and Water Planning: Is a Water Element in the General Plan the Next Step, 31 ECOLOGY
L.Q. 117, 129 (2004) (only 38% of projects identified the water supply and at least one of SB 901’s four other
elements: (1) proving water supplies; (2) assessing drought conditions; (3) analyzing third-party impacts; and,
(4) developing additional supplies).
26. See Getting Real About Water Supplies, L.A. TIMES (Mar. 19, 2001), available at http://articles.
latimes.com/2001/mar/19/local/me-39704 (on file with The University of the Pacific Law Review) (California is
acting as if it has an endless supply of water).
27. Id.
28. Id.
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In order to strengthen assessors’ project evaluations, SB 610 included three
additional requirements: assessment for projects subject to the California
Environmental Quality Act29; a detailed description of the available water supply
for planned future uses during certain water year types30; and, inclusion of any
water supply entitlements for the proposed project that indicate the amount of
water received in previous years.31 SB 610 also required planning officials to
identify groundwater as an existing or planned water source for a proposed
project.32
California received minimal rainfall in the past few years, which caused
increased water demand and prompted the Governor to seek legislation that
improved groundwater levels.33 The second bill, SB 221, required local agencies
to demonstrate that a proposed project has sufficient water supply,34 added
additional requirements for water suppliers who use groundwater,35 and provided
that cities and counties disapprove projects when the water supply assessment
failed to comply with the statutory requirements.36
The “show me the water” bills had a positive impact on development projects
throughout California.37 Additionally, developers made a conscientious effort to
reduce the water supply demand for proposed projects.38
C. Managing California Groundwater
From 2012 to 2014, the sustained drought added pressure to enact measures
that would end California’s significant water demand from cities, farms, and
businesses.39 In 2014, Governor Brown signed three bills into law, marking the
first statutory directive of California groundwater.40 The three bills constitute the

29. CAL. WATER CODE § 10910 (amended by 2001 Stat. Ch. 643).
30. CAL. WATER CODE § 10631(g) (amended by 2001 Stat. Ch. 643).
31. CAL. WATER CODE § 10910(d)(1) (amended by 2001 Stat. Ch. 643).
32. CAL. WATER CODE § 10631(b) (amended by 2001 Stat. Ch. 643).
33. DEPT. OF WATER RESOURCES, GUIDEBOOK FOR THE IMPLEMENTATION OF SB 610 AND SB 221 5
(2003), available at http://www.water.ca.gov/pubs/use/sb_610_sb_221_guidebook/guidebook.pdf (on file with
The University of the Pacific Law Review).
34. CAL. GOV’T CODE § 66473.7 (added by 2001 Stat. Ch. 642).
35. CAL. GOV’T CODE § 66473.7 (added by 2001 Stat. Ch. 642).
36. CAL. GOV’T CODE § 65867.5 (amended by 2001 Stat. Ch. 642).
37. See Randele Kanouse and Douglas Wallace, Optimizing Land Use and Water Supply Planning: A
Path to Sustainability?, 4 GOLDEN GATE U. ENVTL. L.J. 145, 154–55 (2010) (providing examples of Los
Angeles, Riverside, and Kern counties approving projects that had improved their water supply plans).
38. Id.
39. GIANELLI, supra note 7, at 1-1; see also JEFFREY MOUNT & ELLEN HANAK, WATER USE IN
CALIFORNIA, PPIC WATER POLICY CTR 1 (Jul. 2016), available at http://www.ppic.org/content/pubs/
jtf/JTF_WaterUseJTF.pdf (on file with The University of the Pacific Law Review) (“statewide, average water
use is roughly 50% environmental, 40% agricultural, and 10% urban.”)
40. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 3 (June 29,
2016).
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Sustainable Groundwater Management Act (SGMA).41 The following sections
discuss SGMA’s structure,42 enforcement authority,43 and subsequent revisions
regulating groundwater.44
1. SB 1168 (Pavley 2014)
SB 1168 was the centerpiece of the tripartite legislation.45 One of SB 1168’s
goals was to give local groundwater supply agencies (GSA) the authority to
develop and implement a groundwater supply plan (GSP) for proposed projects.46
Each GSP covers an entire groundwater basin47 and must include several details:
the basin’s susceptibility to overdraft, possibility of subsidence, water levels and
quality, and other sustainability goals measured over the next 20 years.48 GSAs
are required to create GSPs for high- or medium-priority basins susceptible to
overdraft.49 Overdraft occurs when groundwater is consumed at a faster rate than
replenishment from rain or snow.50 SB 1168 requires that GSAs implement the
GSPs for basins subject to overdraft by 2020 and for all other priority basins by
2022.51 The legislature implemented mandatory sustainable management plans to

41. See 2014 Stat. Ch. 346, 2014 Stat. Ch. 347, and 2014 Stat. Ch. 348 (together forming the SGMA). Cf.
Abbot & Kindermann, Senate Bills 1168, 1319, and Assembly Bill 1739 – Governor Brown Signs Legislation
That Regulates Groundwater For The First Time In California History, ABBOT & KINDERMANN L. BLOG 1, 7,
available at http://blog.aklandlaw.com/uploads/file/2014-09-16%20SB%20AB%20Leg%20Package%20for%
20water%20article%20intro.pdf (on file with The University of the Pacific Law Review) (citing the following
reasons the SGMA was passed: (a) California’s high reliance on groundwater to meet its water needs; (b)
surface and groundwater management must be integrated in order to meet the state’s water management goals;
(c) failed wells, deteriorated water quality, environmental damage, and irreversible land subsidence occur when
groundwater is not properly managed; (d) sustainable groundwater management is part of the implementation of
the California Water Action Plan; and (e) sustainable groundwater management will respect overlying and other
property rights).
42. See infra Part II.C.1 (discussing the history of SB 1168).
43. See infra Part II.C.2 (discussing the history of AB 1739).
44. See infra Part II.C.3 (explaining the background of SB 1319).
45. Abbot & Kindermann, Senate Bills 1168, 1319, and Assembly Bill 1739—Governor Brown Signs
Legislation That Regulates Groundwater For The First Time In California History, ABBOT & KINDERMANN L.
BLOG 1, 4, available at http://blog.aklandlaw.com/uploads/file/2014-09-16%20SB%20AB%20Leg%20
Package%20for%20water%20article%20intro.pdf (on file with The University of the Pacific Law Review).
46. Id.
47. Kenneth Belitz and Tyler Johnson, Identifying the Location and Population Served by Domestic Wells
in California, JOURNAL OF HYDROLOGY: REGIONAL STUDIES 35 (2015) (Groundwater basin lines do not follow
exact census tract boundary lines).
48. GIANELLI, supra note 7, at 1-1.
49. CAL. WATER CODE § 10720.7 (added by 2014 Stat. Ch. 346).
50. See Paul Rogers, California drought: Regulations limiting groundwater pumping under consideration by
lawmakers, L.A. DAILY NEWS (Aug. 10, 2014), available at http://www.dailynews.com/environment-andnature/20140810/california-drought-regulations-limiting-groundwater-pumping-under-consideration-by-lawmakers
(on file with The University of the Pacific Law Review) (The Central Valley is consuming twice as much
groundwater as nature is returning through rain and snow).
51. CAL. WATER CODE § 10720.7 (added by 2014 Stat. Ch. 346).
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secure long-term, reliable water resources.52 Implementing GSP remains a workin-progress, however discussions between cities, counties, and developers about
water supply reliability are ongoing.53
2. AB 1739 (Dickinson 2014)
Next, the legislature enacted AB 1739, which serves to implement GSPs and
to provide GSAs with more effective means of enforcing the GSAs.54 To combat
long-term overdrafting and depleting interconnected surface waters, AB 1739
required GSAs to adopt sustainability plans that the State Water Control
Resources Board (“SWCRB”) approves.55 However, GSPs often failed to
emulate agencies’ plans under the “show me the water” bills.56 Despite this, 202
GSAs were established to monitor California’s 127 high- or medium-priority
basins, demonstrating that cities are being proactive with the bill.57
3. SB 1319 (Pavley 2014)
SB 1319 provided the revisions necessary to effectuate the SGMA.58 First,
the bill extended the time frame for GSPs unlikely to reach the GSA
sustainability goals within the statutory period.59 Second, the bill required the
SWCRB to include any element60 into the GSP that would help the basin to meet
its sustainability goals.61 The SGMA requires GSPs to include extensive data,
demonstrating that the California legislature will not accept anything less than a
full proof water supply assessment.62 SB 1319 received mixed reviews, but state

52. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 3 (June 29,
2016).
53. Vito Chiesa, Counties Will Play a Crucial Role in Success of SGMA, THE GROUNDWATER ACT BLOG
(Aug. 3, 2015) https://groundwateractblog.wordpress.com/2015/08/03/counties-will-play-a-crucial-role-insuccess-of-sgma/.
54. Abbot & Kindermann, supra note 45.
55. CAL. WATER CODE §§ 10735.8(e), (g) (added by 2014 Stat. Ch. 347).
56. See CAL. WATER CODE § 10631(b) (added by 2001 Stat. Ch. 643) (describing the city or county’s
ability to adopt a groundwater management plan created by an urban water supplier).
57. CALIFORNIA DEPT. OF WATER RESOURCES, GSA FORMATION NOTIFICATIONS 2 (2016)
http://water.ca.gov/groundwater/sgm/gsa_table.cfm (on file with The University of Pacific Law Review).
58. See GIANELLI, supra note 7, at 1-1(describing SB 1319 as providing the “clean up” language for the
tripartite legislation).
59. CAL. WATER CODE § 10735.2(5)(B) (amended by 2014 Stat. Ch. 348).
60. CAL. WATER CODE § 10735.8(b) (amended by 2014 Stat. Ch. 348) (meaning any Board
recommendation, description, or schedule of actions they plan to take).
61. CAL. WATER CODE § 10735.8(e) (amended by 2014 Stat. Ch. 348).
62. WATER EDUCATION FOUNDATION, 2014 SUSTAINABLE GROUNDWATER MANAGEMENT ACT: A
HANDBOOK TO UNDERSTANDING AND IMPLEMENTING THE LAW 1, 27–28 (2015), available at
http://groundwater.ucdavis.edu/ files/208021.pdf (on file with The University of the Pacific Law Review).
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legislators seemed to agree that extending the time frame was necessary for more
reliable plans.63
III. CHAPTER 594
Chapter 594 “revises requirements that new developments must meet in
order to demonstrate that its water supplies [for a project] are sufficient to
include consideration of the provisions of the [SGMA].”64 Chapter 594 limits
how cities or counties identify certain water supply sources as suitable for
planned projects under the California Environmental Quality Act (CEQA).65
First, cities or counties must identify water sources adjacent to the proposed
development.66 Second, for proposed developments that include groundwater in
whole or in part, the bill adds factors that must be considered to the definition of
“sufficient water supply.”67 One factor to consider is if there is a court order
granting the rights to pump groundwater from the basin.68 An un-adjudicated
basin is looked at more carefully.69 Chapter 594 weighs a non-adjudicated basin’s
water supply sufficiency based on its designation.70 For high- or medium-priority
basins, the public water system or city or county considers any recently adopted
or revised groundwater sustainability plan or approved alternative.71 Chapter 594
requires the city or county to consider whether the Department of Water
Resources has identified the basin’s susceptibility to overdraft for high- or
medium-priority basins that do not provide a plan or alternative, and to all lowor very low priority basins.72 Collectively, these factors help agencies assess
whether a public water system can provide a sufficient water supply for the
proposed subdivision’s demands.73
For proposed projects that include groundwater, Chapter 594 requires cities
or counties to evaluate additional information in the water supply assessment.74
For non-adjudicated groundwater basins, the assessor must include more details

63. See Senate Approves Groundwater Legislation, ASSOC. OF CAL. WATER AGENCIES (2014), available
at http://www.acwa.com/news/groundwater/senate-approves-groundwater-legislation (on file with The
University of Pacific Law Review) (statement of Fran Pavley, Senator, California, “I think it’s smart.”); Id.
(statement of Tom Berryhill, Senator, California, “We have to have time to come together.”)
64. SENATE FLOOR, ANALYSIS OF SB 1262, at 1 (May 11, 2016).
65. CAL. GOV’T CODE § 66473.7 (amended by Chapter 594).
66. CAL. WATER CODE § 10910(b) (amended by Chapter 594).
67. CAL. GOV’T CODE § 66473.7(a)(2)(E) (enacted by Chapter 594).
68. CAL. GOV’T CODE § 66473.7(a)(2)(E)(i)–(ii) (enacted by Chapter 594).
69. CAL. GOV’T CODE § 66473.7(a)(2)(E)(i)–(ii) (enacted by Chapter 594).
70. CAL. GOV’T CODE § 66473.7(a)(2)(E)(ii)(I)–(II) (enacted by Chapter 594) (designating basins as
high, medium, or low priority pursuant to § 10722.4 of the Water Code).
71. CAL. GOV’T CODE § 66473.7(a)(2)(E)(ii)(I)–(II) (enacted by Chapter 594).
72. CAL. GOV’T CODE § 66473.7(a)(2)(E)(ii)(I)–(II) (enacted by Chapter 594).
73. CAL. GOV’T CODE § 66473.7(c)(3) (enacted by Chapter 594).
74. CAL. WATER CODE § 10910 (amended by Chapter 594).
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in the water supply assessment.75 For example, where the identified groundwater
basin is designated as high- or medium-priority, Chapter 594 requires the
assessor to evaluate whether the basin has been previously identified as subject to
overdraft.76 The assessor must include either currently implemented GSP plans or
provide an approved alternative.77 Existing law treated all non-adjudicated
groundwater basins the same, regardless of designation.78 Chapter 594 does not
change how assessors evaluate the low- or very low-priority groundwater
basins.79 When the assessor is considering a proposed project that includes
groundwater, Chapter 594 does not consider hauled water as a water source.80
Finally, Chapter 594 does not require the state to reimburse local GSAs for
implemented programs because these agencies have the freedom to levy their
own charges.81
IV. ANALYSIS
Chapter 594 seeks to strike a balance between the many competing interests
involved in land use and water supply planning, including interests of local
agencies, cities, counties, planning officials, and private development.82 Chapter
594 imposes additional requirements on agencies and counties through
amendments to code sections that attempt to connect the land use and water
supply planning processes.83 For example, Chapter 594 requires new
development proposals to comply with SGMA.84 However, existing and
proposed definitions in the Government Code may create uncertainty for
planning officials regarding how their projects fit into the planning process.85
Chapter 594 attempts to tackle concerns over California’s drought by
eliminating hauled water as a viable source of water for planning officials to use
in their water supply assessment.86 However, this amendment to the Water Code
may negatively impact disadvantaged communities and the way planning

75. CAL WATER CODE § 10910(f)(2)(C) (amended by Chapter 594).
76. CAL. WATER CODE § 10910(f)(2)(C)(i) (enacted by Chapter 594).
77. CAL. WATER CODE § 10910(f)(2)(C)(ii) (enacted by Chapter 594).
78. CAL. WATER CODE § 10910(f)(2) (amended by Chapter 594).
79. CAL. WATER CODE § 10910(f)(2)(D) (amended by Chapter 594).
80. CAL. WATER CODE § 10910(h)(3)(i) (enacted by Chapter 594).
81. SB 1262 at § 3, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (added by Chapter 594).
82. See ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 3 (June
29, 2016) (“SB 1262 updates the show me the water bills to integrate groundwater sustainability agencies and
consideration of groundwater sustainability plans into water supply and land use planning.”)
83. SB 1262 at § 1, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (amending CAL. GOV’T CODE § 66473.7); SB
1262 at § 2, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (amending CAL. WATER CODE § 10910).
84. SENATE FLOOR, ANALYSIS OF SB 1262, at 5 (May 11, 2016).
85. SENATE FLOOR, ANALYSIS OF SB 1262, at 5 (May 11, 2016) (“there seems to be an interest in
exploring that option [the definition of a Project].”)
86. CAL. WATER CODE § 10910(h)(3)(i) (enacted by Chapter 594).
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officials approach the development of low-income and affordable housing
projects.87 Finally, Chapter 594 attempts to address competing concerns
regarding projects subject to CEQA88 and imposes a state-mandated local
program to alleviate burdens on cities, counties, and agencies.89
A. Impacts on California Development Projects
With a series of interconnected laws now in effect, SGMA raised serious
questions as to how GSPs would coincide with the water supplier’s
determinations under the “show me the water” bills.90 Because the
interconnecting laws do not perfectly coexist under current legislation, “Chapter
594 corrects the oversight by updat[ing] the show me the water bills to integrate
groundwater sustainability agencies and consideration of groundwater
sustainability plans into water supply and land use planning.”91 Chapter 594
incorporates GSPs into the definition of what substantial evidence is necessary to
prove how a public water system can provide water for a proposed subdivision.92
This change in the law clarifies “substantial evidence” and places cities and
counties in a better position to approve or deny projects.93 For projects that
require the use of groundwater, Chapter 594 adds that SGMA compliance is
necessary in the water supply assessment for all developments.94 While these
additional requirements focus on California’s groundwater supply and quality,
the Chapter 594 compliance measures could give developers less control over
their projects.95 Critics argue this heightened standard of proof is counterproductive because it prevents an expedited development process.96 For projects
governed by CEQA, Chapter 594 requires identification of not one, but two

87. Hearing on S.B. 1262 Before the S. Standing Comm. on Governance and Fin., 2016 Leg., 2015-2016
Sess. (Cal. 2016) [hereinafter 1262 Senate Standing Hearing] (statement of Debbie Orrs, Member, Cmty. Water
Ctr).
88. SB 1262 at § 2, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (amending CAL. WATER CODE § 10910(b)).
89. SB 1262 at § 2, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (added by Chapter 594).
90. See Paeter Garcia & Sarah Foley, Swing, Pendulum, Swing: California’s Historic Drought and
Unprecedented Responses, BEST, BEST, & KRIEGER LAW (Dec. 1, 2014), http://www.bbklaw.com/?t
=40&an=34909 (exemplifying either the denial of a water supply assessment that fails to account for a GSP or
the converse, an approval of a water supply assessment that incorporates a GSP).
91. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 3 (June 29,
2016).
92. SB 1262 at § 2, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (adding CAL. GOV’T CODE § 66473.7(c)(3)).
93. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 2 (June 29,
2016).
94. SB 1262 at § 2, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (adding CAL. WATER CODE
§§ 10910(f)(C)(i)-(ii)–10910(f)(D)).
95. See SENATE FLOOR, ANALYSIS OF SB 1262, at 7 (May 11, 2016) (noting that projects lack the
authority to develop, approve, and maintain GSPs).
96. IMPACT OF NEW WATER LAWS ON DEVELOPMENT IN CALIFORNIA, SHEPPARD MULLIN 2 (Sheppard,
Mullin, Richter & Hampton LLP, Jan. 29, 2002).
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public water systems that are available to supply water.97 The purpose of these
changes is to stop planning officials from exploiting a loophole that allows
developments to circumvent the water supply selection process.98 Ultimately,
there seems to be a consensus in filling the gap left open by the “show me the
water” bills.99 On balance, Chapter 594 closes the gap while better informing all
stakeholders in the water supply planning process.100
1. Lack of Authority to Implement GSPs
For proposed projects that rely on groundwater, Chapter 594 incorporates
GSPs to demonstrate how a public water supply could meet the demands
associated with a development project of 500 residential units or more.101
Activists argue that officials will disapprove development projects in California
areas unable to provide sufficient groundwater because of these changes.102
When an agency, city, or county eventually evaluates the public water system
verification in the plan, these Chapter 594 changes will make it more likely that
the groundwater source cited is actually reliable.103
Despite the need for water supply reliability, Chapter 594 raises issues for
builders and other developer interest groups.104 The California Building
Industries Association expressed concern with the lack of “authority or
responsibility [they have] to implement [GSPs], and the repercussions of this are
to hold up development.”105 Projects are delayed because developers must meet

97. SB 1262 at § 2, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (amending CAL. WATER CODE § 10910(b)).
98. SENATE COMMITTEE ON GOVERNANCE AND FINANCE, COMMITTEE ANALYSIS OF SB 1262, at 4 (Apr.
20, 2016).
99. Hearing on S.B. 1262 Before the Assembly Comm. on Loc. Gov’t, 2016 Leg., 2015–2016 Sess. (Cal.
2016) [hereinafter 1262 Assembly Hearing] (statement of Rob Reeve, Member, Desert Water Agency and Cal.
Valley Ag Water Coalition, “This is a very important bill to help us thread the needle on groundwater policy
and housing policy to make sure that one does not trump the other”) (on file with The University of the Pacific
Law Review). See also 1262 Senate Standing Hearing, supra note 87 (statement of Steven Cruz, Member, Cal.
Building Industries Ass’n: “We’re okay with the idea of incorporating sustainable water management plans into
the land use process.”) (on file with The University of the Pacific Law Review).
100. See infra Part IV.A. (examining how Chapter 594 better informs both sides to evaluate water supply
assessments).
101. SB 1262 at § 2, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (adding CAL. GOV’T CODE
§ 66473.7(c)(3)).
102. ASSEMBLY COMMITTEE ON WATER, PARKS, AND WILDLIFE, COMMITTEE ANALYSIS OF SB 1262, at 3
(June 28, 2016).
103. ASSEMBLY COMMITTEE ON WATER, PARKS, AND WILDLIFE, COMMITTEE ANALYSIS OF SB 1262, at 3
(June 28, 2016) (where supporters go so far as to call them “common sense changes” to the process).
104. SENATE FLOOR, ANALYSIS OF SB 1262, at 6 (May 11, 2016) (listing six California developer groups
that have concerns with the bill).
105. 1262 Senate Standing Hearing, supra note 87 (statement of Steven Cruz, Member, Cal. Building
Industries Ass’n.).

657

2017 / Government
various GSP requirements before the project can even break ground.106 Chapter
594’s additional requirements do not bode well for developments in California’s
most highly populated cities and metropolitan areas that need to expand quickly
and “provide affordable housing for [their] businesses’ employees.”107 Despite its
potential impacts on developments, Chapter 594 garnered widespread support.108
Overall, the impacts on development are minimal compared to the benefits from
a more reliable and sustainable groundwater assessment process.109
2. Concessions to the Project Developers
Chapter 594 “includes an identification of water systems that are adjacent to
large-scale projects subject to CEQA that trigger a water supply assessment.”110
This water supply system must be named in the water assessment in addition to a
water supply source that already exists on the project site.111 This requirement
would subject cities and counties to the arduous task of preparing extensive
technical reports—a job better suited for water supply agencies.112 The technical
reports would delay development until the communities supported by the water
utility could prove they could afford the additional water.113 Understandably,
California builders’ coalitions opposed the additional requirements and technical
reports and suggested that expanding CEQA would “make adherence to those
processes by project applicants substantially more difficult to achieve.”114

106. Lauren Boyd & Mike Mielke, March 2016 Environment Committee Meeting, SILICON VALLEY
LEADERSHIP GROUP 1, 9 (Mar. 7, 2016), available at http://svlg.org/wp-content/uploads/2016/03/
Mar_2016_SVLG_Env_Cmte_Packet.pdf (on file with The University of the Pacific Law Review).
107. Id.
108. ASSEMBLY FLOOR VOTE OF SB 1262, UNOFFICIAL BALLOT (Aug. 18, 2016),
http://leginfo.legislature.ca.gov/faces/billVotesClient.xhtml?bill_id=201520160SB1262 (last visited Aug. 30,
2016) (on file with The University of the Pacific Law Review) (receiving 76 “ayes” and 0 “noes” from the
Assembly). See also Letter from Pamela Miller, Executive Director, Cal. Assoc. of Local Agency Formation
Comm’ns, to Fran Pavley, Senator, Cal. State Senate 1 (Mar. 22, 2016), available at http://www.
calafco.org/files/Legislative%20Committee/2016/SB_1262_CALAFCO_Letter_of_Concern_03_22_16_Final.p
df (on file with The University of the Pacific Law Review) (representing 58 Local Agency Formation
Commissions who support the intent of the legislation).
109. See infra Part IV.C.2 (community members are praising Chapter 594 for making these changes).
110. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 1 (June
29, 2016).
111. CAL. WATER CODE § 10910(b) (2001).
112. Letter from Kendra Harris, Legislative Representative, League of Cal. Cities, to Fran Pavley,
Senator, Cal. State Senate 1 (Mar. 23, 2016) available at http://blob.capitoltrack.com/15blobs/10e60285-86ff46b3-b1c2-9b459aa29c64 (on file with The University of the Pacific Law Review).
113. SENATE COMMITTEE ON GOVERNANCE AND FINANCE, COMMITTEE ANALYSIS OF SB 1262, at 4 (Apr.
20, 2016).
114. SENATE COMMITTEE ON NATURAL RESOURCES AND WATER, COMMITTEE ANALYSIS OF SB 1262, at
7 (Mar. 29, 2016).
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Chapter 594’s authors responded to concerns by removing the technical
report requirement but retained adjacent water system naming requirement.115
This remaining requirement could lead to circular requirements that CEQA
documents already address.116 The purpose of the changes to the Water Code in
Chapter 594 are to incentivize cities and counties to select existing water supply
systems over new ones.117 Many public service organizations agree that new
water sources “do not provide equal levels of public health protection nor
reliability as that provided from a permanent system.”118 Ultimately, the Chapter
594 changes will benefit the eventual water source recipients and help developers
choose safer and more reliable water alternatives for their projects.119
Chapter 594 also received pushback on previous language in the bill
regarding California’s probationary basins.120 This language prohibited using
both hauled water and groundwater from probationary basins as water sources.121
Although unclear, the authors possibly removed the language to appease building
industry representatives’ concerns.122 This change was a sensible concession by
the legislature because it strikes a balance between eliminating the risks of
relying on hauled water and garnering building industry support.123
3. Fiscal Impact of Chapter 594
Chapter 594’s fiscal impact on the State budget is negligible.124 Cities and
counties are expected to perform more work as a result of the additional water
115. SB 1262, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (as amended on Apr. 27, 2016).
116. Letter from Cal. Apartment Assoc., Cal. Assoc. of Realtors, Cal. Building Indus. Assoc., Cal. Indep.
Petroleum Assoc., and Cal. Bus. Props. Assoc., to Fran Pavley, Senator, Cal. State Senate 2 (Mar. 22, 2016)
(“SB 1262 places subdivision (d) within the water supply assessment which itself is a component of the CEQA
document”).
117. SENATE COMMITTEE ON GOVERNANCE AND FINANCE, COMMITTEE ANALYSIS OF SB 1262, at 4 (Apr.
20, 2016).
118. SAPPHOS ENVIRONMENTAL, INC., SINGLE-FAMILY RESIDENTIAL HAULED WATER INITIATIVE FOR
NEW DEVELOPMENT: DRAFT ENVIRONMENTAL IMPACT REPORT 16 (May 31, 2016), available at
http://publichealth.lacounty.gov/eh/docs/ep_dw_HWI_ DEIR_V2.pdf (on file with The University of the Pacific
Law Review) (these organizations include the California Department of Health Services’ Drinking Water
Program and the California Conference of Directors of Environmental Health).
119. See infra Part IV.B.2 (new water systems such as hauled water are an unsafe alternative to
California’s groundwater resources).
120. SENATE COMMITTEE ON NATURAL RESOURCES AND WATER, COMMITTEE ANALYSIS OF SB 1262, at
7 (Mar. 29, 2016) (“[W]e believe that the problems we have touched on in the introduced version of the bill are
serious but can be remedied. Therefore, we must oppose the measure.”)
121. SB 1262, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (as amended on June 15, 2016).
122. See 1262 Senate Standing Hearing, supra note 87 (statement of Steven Cruz, Member, Cal. Building
Industries Ass’n, suggesting the way the probationary basin provision is written disturbs long term planning and
development for projects) (on file with The University of the Pacific Law Review).
123. See ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 4
(June 29, 2016) (noting zero opposition to the bill after the amendments went into effect).
124. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 2 (June
29, 2016).
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supply assessment requirements, but agencies bear these costs.125 Furthermore,
the state does not reimburse agencies but can levy fees associated with the statemandated local program.126 For cities that cannot create an agency, the county
may have to front the payment for creating and implementing GSPs for
groundwater basins in California.127 A California Department of Finance
representative asserted that Chapter 594 is fiscally responsible for California
because it “results in no new costs to the state.”128
B. New, and Old, Definitions in the Government Code
California legislators are beginning to scrutinize certain definitions in the
Government Code that affect how Chapter 594 will be applied to development
projects.129 Re-defining “sufficient water supply” will increase GSP usage130
while other changes spur controversy surrounding the definition of “subdivision”
in the Code.131 This section addresses how restricting a subdivision to only those
projects that meet a 500-home threshold gives Chapter 594 a somewhat limited
potential.132 Finally, conditional language in the Government Code affects how
developers utilize water supply assessments for their projects.133
1. Re-defining “Sufficient Water Supply”
One of the biggest problems facing California is groundwater basin overdraft
and its effect on household water supply availability.134 In fact, critics asserted

125. See ASSEMBLY COMMITTEE ON APPROPRIATIONS, COMMITTEE ANALYSIS OF SB 1262, at 2 (Aug. 3,
2016) (creating a state mandate).
126. SB 1262 at § 3, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (added by Chapter 594).
127. Amy Quinton, No Easy Path To Implementing California Groundwater Law, CAPITAL PUBLIC
RADIO NEWS (Jun. 17, 2016) http://www.capradio.org/articles/2016/06/17/no-easy-path-to-implementingcalifornia-groundwater-law/.
128. 1262 Assembly Committee on Appropriations Hearing, supra note 11 (statement of unidentified
speaker from California Department of Finance) (on file with The University of the Pacific Law Review).
129. See infra Part IV.B.1–3 (addressing the positive and negative impacts of altering Government Code
definitions).
130. See infra Part IV.B.1 (GSPs will need to assess basins that make up 96% of California’s total
groundwater output).
131. See infra Part IV.B.2 (noting numerous concerns over the applicability of Chapter 594).
132. See infra Part IV.B.2 (only a small number of projects exceed the 500-home threshold necessary to
apply Chapter 594).
133. See infra Part IV.B.3 (water supply assessments apply specifically to proposed developments).
134. Ian James, California in Overdraft, THE DESERT SUN (Dec. 10, 2015), available at http://www.
desertsun.com/story/news/environment/2015/12/10/california-overdraft/76372340/ (on file with The University
of the Pacific Law Review) (indicating that the Central Valley has had many wells go dry, leaving 3,000
households without water in the last two years).
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the “show me the water” bills did not address California’s groundwater crisis.135
Chapter 594 corrects that oversight.136
Specifically, Chapter 594 redefines “sufficient water supply” to impose
different requirements for basins designated as high- to medium-priority as
opposed to low- or very low-priority.137 In order to qualify as having a “sufficient
water supply,” projects using groundwater from high- to medium-priority basins
must include the most recent GSP in the assessment or, if none, information as to
the basin’s susceptibility to overdraft.138
Currently, basins designated as high- to medium-priority make up 96 percent
of California’s total groundwater output.139 This indicates that almost every land
use agency, city, or county will consider GSPs when coordinating with planning
officials on a project that involves groundwater.140 Some local community
programs fear that increased involvement with GSPs will result in higher costs.141
There are also concerns that with these additional GSP requirements, Chapter
594 risks the possibility that planning officials and developers may fail to
comply.142 However, this amendment to the Government Code gives agencies
more factors to consider when determining the sufficiency of a water supply
source.143 If the legislature’s goal is to protect California’s “blue gold,” then
Chapter 594 provides cities and counties with the necessary data to deny projects
that cannot sustain the groundwater demand.144
2. Proposing a “Subdivision”
For purposes of Chapter 594, a California “subdivision” means, in part, any
proposed residential development that includes 500 homes or more.145 Chapter
135. 1262 Senate Standing Hearing, supra note 87 (statement of Unidentified Speaker, Member,
Planning and Conservation League) (on file with The University of the Pacific Law Review).
136. 1262 Senate Standing Hearing, supra note 87 (statement of Unidentified Speaker, Member,
Planning and Conservation League) (on file with The University of the Pacific Law Review).
137. SB 1262 at § 1, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (adding CAL. GOV’T CODE
§ 66473.7(a)(2)(E)(ii)).
138. SB 1262 at § 1, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (adding CAL. GOV’T CODE
§ 66473.7(a)(2)(E)(ii)(I)).
139. WATER EDUCATION FOUNDATION, 2014 SUSTAINABLE GROUNDWATER MANAGEMENT ACT: A
HANDBOOK TO UNDERSTANDING AND IMPLEMENTING THE LAW, supra note 62, at FAQ 2.
140. 1262 Assembly Hearing, supra note 99 (agencies on both sides of the project will now take the status
of groundwater basins into account during development) (on file with The University of the Pacific Law
Review).
141. Letter from Emily Rooney, President, Agric. Council of Cal., to Lauren Bisnett, Pub. Affairs Office,
Cal. Dept. Water Res. (2015), available at http://www.agcouncil.org/water (on file with The University of the
Pacific Law Review).
142. SENATE FLOOR, ANALYSIS OF SB 1262, at 7 (May 11, 2016).
143. CAL. GOV’T CODE § 66473.7(a)(2)(E)(i)–(ii) (amended by Chapter 594).
144. SENATE COMMITTEE ON NATURAL RESOURCES AND WATER, COMMITTEE ANALYSIS OF SB 1262, at
5 (Mar. 29, 2016).
145. CAL. GOV’T CODE § 66473.7(a)(1) (2001).
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594 relies on this definition of “subdivision” in the Government Code, which has
been in effect since the legislature approved the ‘show me the water’ bills in
2002.146 There is concern that many development projects will not reap the
benefits of Chapter 594 because only a small number of projects exceed the 500home threshold.147 The California Research Bureau conducted a three-year study
showing that lowering the threshold from 500 homes to 250 homes would have
required water supply assessments for an additional 107 projects.148 With the
definition left unchanged, many developers can breathe a sigh of relief that a
majority of their projects will not require water supply assessments.149
While it is no surprise that developers have been silent on the issue, many
local environmentalist groups believe that lowering the threshold not only
increases the effectiveness of Chapter 594, but also safeguards against
groundwater depletion in future droughts as well.150 Others believe Chapter 594
is necessary for low-income California residents, yet the 500-home threshold,
which rarely includes low-income housing, leaves them completely in the dark.151
However, even if Chapter 594 were to propose a new definition and lower the
threshold, planned developments that build in phases may still circumvent the
threshold.152 While authoring Chapter 549, the authors considered a new
definition.153 A new definition would better conserve California’s water supplies
by permitting agencies to control how much water demand to capture from each
project.154

146. SENATE FLOOR, ANALYSIS OF SB 1262, at 5 (May 11, 2016).
147. Letter from Pamela Miller, Executive Director, Cal. Assoc. of Local Agency Formation Comm’ns, to
Fran Pavley, Senator, Cal. State Senate 2 (Mar. 22, 2016), available at http://www.calafco.org/files/
Legislative%20Committee/2016/SB_1262_CALAFCO_Letter_of_Concern_03_22_16_Final.pdf (on file with
The University of the Pacific Law Review) (“we believe a threshold of 500 units for projects at the zoning level
(water supply assessment pursuant to SB 610) probably captures less than half of the growth, and therefore, less
than half of the demand. The 500-unit threshold for subdivisions (written verification pursuant to SB 221)
probably captures a very small percentage of subdivision activity.”)
148. ISAAC, supra note 6, at 5 (lowering the threshold puts as many as 37,670 units up for the water
supply assessment process and affects issuance of permits by nearly 11%).
149. Id. (“Developments including at least 500 units comprised 7.1 percent of the total number of DRE’s
filings.”)
150. SENATE FLOOR, ANALYSIS OF SB 1262, at 5 (May 11, 2016).
151. 1262 Senate Standing Hearing, supra note 87 (statement of Debbie Orrs, Member, Community
Water Center) (on file with The University of the Pacific Law Review).
152. See Miller, supra note 147 (a lower trigger number leaves open the possibility that water supply will
need to be addressed for each phase of a development). See also QUAD KNOPF, WATER SUPPLY ASSESSMENT
FOR THE WESTLAKE DEVELOPMENT PROJECT 2-1 (October 2011), available at http://www.fresno.gov/
NR/rdonlyres/5ECB93D1-A6A2-4841-B46A-65805B6E98AB/0/WestlakeEIRWaterAssessment2011.pdf (on
file with The University of the Pacific Law Review) (showing that a 2,600 unit residential development phased
into a 12-year project at 200 residential units per year could defeat even a 250 unit threshold).
153. SENATE FLOOR, ANALYSIS OF SB 1262, at 6 (May 11, 2016).
154. See Miller, supra note 147 (agencies can determine a threshold that will yield their desired result).
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3. Plan-based or Project-based Approach
Chapter 594 retains water supply assessment requirements in the Water Code
that apply specifically to proposed developments.155 Building industry interest
groups believe this project-based approach is a poor way to micromanage
groundwater basins.156 In their view, omitting the language “for a proposed
project” from many areas of the Code would result in a plan-based approach that
more fairly focuses on all areas of groundwater use, not just new development
projects.157 Another potential flaw in the project-based approach is that some
research suggests that new development projects may not be the main cause of
major groundwater depletion.158
In addition, Chapter 594 retains project-based language seen in the
Government Code,159 which allows public water systems to evaluate GSPs before
project developers can receive their verification.160 Building industry interests
believe that development projects could avoid future litigation if the plans were
evaluated on their own merits.161 Additionally, the fact that local agencies that
oversee public water systems, rather than the building industry, evaluate GSPs
also draws some concern.162 Chapter 594 likely retains this language because it is
not the developers, but “local entities [that] are in the best position to determine
what needs to be done to achieve the sustainability goal in their basin.”163
However, Chapter 594’s authors seemed to sympathize with building industry
representatives when the authors removed some miscellaneous provisions
directed at development projects, though not the provisions in question.164 One
reason for retaining the narrow language could be to reduce ambiguity associated

155. See CAL. WATER CODE § 10910(f) (2001) (“If a water supply assessment for a proposed project
includes groundwater . . . “).
156. Cal. Apartment Assoc. et al., supra note 116.
157. Id.
158. Cal. Apartment Assoc. et al., supra note 116 (“new residential construction is 50% more water
efficient than older buildings”); see also Jeffrey Spivak, A New Competitive Edge: Water Management, URBAN
LAND at 4 (Sept. 21, 2015), http://urbanland.uli.org/sustainability/new-competitive-edge-water-management/
(indicating that today’s developments have found better success with water conservation).
159. See CAL. GOV’T CODE § 66473.7(c) (2001) (indicating that the water supply must “meet the demand
associated with the proposed subdivision”) [emphasis added].
160. SB 1262 at § 1, 2016 Leg., 2015–2016 Sess. (Cal. 2016) (adding CAL. GOV’T CODE
§ 66473.7(c)(3)).
161. Cal. Apartment Assoc. et al., supra note 116.
162. See infra Part IV.A. (discussing how additional requirements might reduce developer control over
the project).
163. Letter from Nicolas Cardella, Peltzer & Richardson, LC, to Lauren Bisnett, Pub. Affairs Office, Cal. Dept.
Water Resources (2016), available at http://www.water.ca.gov/groundwater/sgm/pdfs/gsp_comments/gspreg_
comment_PandR.pdf (on file with The University of the Pacific Law Review).
164. S.B. 1262, 2015 Leg., 2015–2016 Sess. (Cal. 2016) (as amended on Apr. 27, 2016) (removing a
provision relating to the drinking water quality of a proposed project; an issue not central to SB 1262).
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with the definition of “subdivision.”165 Ultimately, the bulk of the requirements
directed at development projects is good because it allows Chapter 594 to close
some of the shortcomings of the “show me the water” bills.166
C. Eliminating Hauled Water from Consideration as a Water Source
Cities and counties began discouraging hauled water167 use in planned
developments in 2003.168 In fact, 22 of 50 states prohibit the water source from
permanently supplying planned developments, and only five states rarely allow
hauled water use.169 The following sections address how Chapter 594 impacts the
many potential problems associated with hauled water, including contamination,
expense, and long-term product sustainability.170
1. Health Concerns
To comply with SGMA, Chapter 594 stands to strengthen water supply
requirements so that agencies, cities, and counties are prepared for the worst of
California’s drought.171 Chapter 594 prohibits water supply assessments from
considering hauled water, even for projects where agencies previously deemed
hauled water supplies sufficient to meet demand for a proposed project.172 Health
concerns are one of the primary reasons groups are backing the legislation’s push
to eliminate hauled water as a viable water supply source.173 The California
Department of Health Services details why hauled water is insufficient for new
development projects.174 Storage tankers, frequent water transfer, and waterborne
disease outbreaks demonstrate how hauled water sources breed unwanted
165. Cf. Ctr. for Biological Diversity v. Cnty. of San Bernardino, 185 Cal. App. 4th 866, 887–88 (2010)
(holding that the ordinary meaning of a “project” was clear enough to include an open-air facility, even though
the proposed project was not a 500-dwelling-unit-project).
166. SENATE COMMITTEE ON GOVERNANCE AND FINANCE, COMMITTEE ANALYSIS OF SB 1262, at 3–4
(Apr. 20, 2016).
167. Boyd & Mielke, supra note 106 (“Hauled water is water that is supplied [to a project] from a storage
tank filled off premises.”).
168. SAPPHOS ENVIRONMENTAL INC., supra note 118, at 16.
169. See DAVID CHRISTENSEN & SCOTT TORPIE, ALTERNATIVE WATER SUPPLIES DRAFT DISCUSSION
PAPER FOR THE DRINKING WATER ADVISORY GROUP 1, 3 (June 2013), available at http://www.
doh.wa.gov/Portals/1/ Documents/4200/DWAG-062413-handout1.pdf (on file with The University of the
Pacific Law Review) (where the sample size of the study was only 36 of the 50 states).
170. Id.
171. Boyd & Mielke, supra note 106.
172. S.B. 1262 § 2, 2015 Leg., 2015–2016 Sess. (Cal. 2016) (adding CAL. WATER CODE
§ 10910(h)(3)(i)).
173. 1262 Senate Standing Hearing, supra note 87 (statement of Debbie Orrs, Member, Community
Water Center: “We support this bill because we represent many communities who don’t have access to safe,
clean, affordable drinking water”) (on file with The University of the Pacific Law Review).
174. See SAPPHOS ENVIRONMENTAL INC., supra note 118, at 16-17 (providing a more extensive and
detailed analysis of five common problems associated with hauled water).
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bacteria contamination.175 Some planned projects requesting hauled water as a
source exist in areas without access to safe, drinkable water.176 Chapter 594
makes beneficial changes to the “show me the water” bills by eliminating hauled
water sources from new development proposals.177 Amending the Water Code
clarifies the exceptions for water supply assessments that would otherwise meet
the demand of a proposed project.178
2. Is Hauled Water Sustainable for Low-Income Communities?
Sometimes developers list only hauled water in a water supply assessment
because the development location lacks significant access to groundwater.179
Low-income housing is hit the hardest, and “the drought has shown that small
public water systems serving disadvantaged communities lack the capacity to
provide safe and affordable drinking water.”180 Chapter 594 primarily affects
these developments, and allows major development projects to exist outside of
small water system areas.181
Chapter 594 is praised for taking steps towards providing a safer and more
sustainable groundwater assessment process during the effects of a drought that
has endangered low-income residents.182 The SWCRB has already denied one
county’s development application on the basis that access to hauled water was
unfeasible in an area with wells that have run dry.183 Eliminating hauled water
sources benefits California cities and counties because it ensures “that new
development is not approved in areas that lack [the] groundwater necessary to
provide sufficient supplies.”184

175. SAPPHOS ENVIRONMENTAL INC., supra note 118, at 17.
176. SAPPHOS ENVIRONMENTAL INC., supra note 118, at 121 (questioning the residents of L.A. County
as to whether they are in favor of or oppose a hauled water initiative for developments “where there is no access
to on-site well water”).
177. CAL. WATER CODE § 10910(h)(3)(i) (enacted by Chapter 594).
178. Id.
179. Grant Wilson, Comment Letter – Safe Drinking Water Plan, EARTH LAW CENTER (Dec. 15, 2014),
available
at
http://www.waterboards.ca.gov/drinking_water/safedrinkingwaterplan/comments121514/
grant_wilson.pdf (on file with The University of the Pacific Law Review).
180. Boyd & Mielke, supra note 106, at 8 (listing the cities of East Porterville and Tulare as examples of
communities at high risk during the drought).
181. Boyd & Mielke, supra note 106.
182. 1262 Senate Standing Hearing, supra note 87 (statement of Debbie Orrs, Member, Community
Water Center).
183. SAPPHOS ENVIRONMENTAL INC., supra note 118, at 28 (using input from two sources to determine
the wells serving Agua Dulce are dry).
184. ASSEMBLY COMMITTEE ON WATER, PARKS, AND WILDLIFE, COMMITTEE ANALYSIS OF SB 1262, at 3
(June 28, 2016).
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3. Pushback on the Proposed Elimination of Hauled Water
Currently, local planning officials have the final say in whether to use hauled
water as the sole water supply source in new developments.185 Los Angeles
County is launching a proposal that will allow large development projects to use
hauled water when there is no other alternative.186 The county plans to initiate the
proposal despite denying a previous application that claimed a sustainable water
supply for a proposed project.187 Critics argue the proposal is outdated and lacks
credibility for relying on data collected prior to California’s drought.188 Chapter
594 prohibits projects from using hauled water even when their water supply
assessments indicate the water supply will meet the demand.189 These
amendments will alleviate the burdens of long-term hauled water supply
situations where many variables are at play.190 The Los Angeles County proposal
further exposes these variables, reporting adequate “hauled water [availability]
during average weather years” but not in “single-dry and multiple-dry-year
scenarios.”191 Recent studies suggest that urban water use is on a steady decline,
especially in southern coastal regions like Los Angeles.192 The problem,
however, is that these studies reflect savings and water conservation predrought—similar to the studies the failed initiative relied on.193 Until consistent
research shows otherwise, cities and counties should absolutely support Chapter
594’s proposal to eliminate hauled water usage and decline projects that do not
oblige.194

185. SAPPHOS ENVIRONMENTAL INC., supra note 118 at 11.
186. Louis Sahagun, Los Angeles County proposal to let landowners use hauled-in water worries
environmentalists, L.A. TIMES (Jul. 14, 2016), available at http://www.latimes.com/ local/california/la-mehauled-water-20160713-snap-story.html (on file with The University of the Pacific Law Review).
187. See infra Part IV.B.2 (denying Los Angeles County applicant for unstainable water supplies).
188. Sahagun, supra note 186 (“the draft environmental impact report for the [initiative] is based on data
gathered in 2010, a year before the start of the ongoing five-year drought.”).
189. Infra Part IV.B.1 (citing S.B. 1262 § 2).
190. See DAVID CHRISTENSEN & SCOTT TORPIE, ALTERNATIVE WATER SUPPLIES DRAFT DISCUSSION
PAPER FOR THE DRINKING WATER ADVISORY GROUP 1, 3 (June 2013), available at http://www.doh.wa.gov/
Portals/1/Documents/ 4200/DWAG-062413-handout1.pdf (on file with The University of the Pacific Law
Review) (raising the issues of contract negotiation breakdown and the possibility of a licensed hauler ceasing
delivery). See also SAPPHOS ENVIRONMENTAL, INC., SINGLE-FAMILY RESIDENTIAL HAULED WATER
INITIATIVE FOR NEW DEVELOPMENT: DRAFT ENVIRONMENTAL IMPACT REPORT 1, 17 (May 31, 2016),
available at http://publichealth.lacounty.gov/eh/docs/ep_dw_HWI_ DEIR_V2.pdf (on file with The University
of the Pacific Law Review) (even though proof of sustainability can be provided before development occurs, the
finances of a person, city or county can change over the long-term).
191. Sahagun, supra note 186.
192. JEFFREY MOUNT & ELLEN HANAK, WATER USE IN CALIFORNIA, PPIC WATER POLICY CTR 1 (Jul.
2016), available at http://www.ppic.org/content/pubs/jtf/JTF_WaterUseJTF.pdf (on file with The University of
the Pacific Law Review)
193. Id.
194. Sahagun, supra note 186.
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D. Bringing Cities, Counties, and Agencies Together Under CEQA
Currently, cities and counties have the discretion to determine whether a
project falls under the authority of CEQA.195 Under CEQA, the public water
system must prepare the water supply assessment before the agency determines
that a water supply source will be able to meet the demands of a proposed
development.196 Chapter 594 would reverse this process and have assessments
submitted to agencies after agencies have chosen a viable water source.197 The
following sections address how Chapter 594 coexists with CEQA.198
1. Before Chapter 594
The California Association of Local Agency Formation Commissions
(CALAFCO) believes an assessment prepared prior to selecting a water source is
better suited for CEQA.199 CALAFCO asserts that Chapter 594 should retain the
existing language to “allow all reviewing agencies to have all of the information
needed to make a fully informed and proper determination.”200 However, a recent
appellate court decision suggests that more agency requirements under CEQA
might subject agencies to greater scrutiny because applications are commonly
denied when they do not follow CEQA protocols.201 Fortunately for agencies,
judicial review has afforded decision-making authority to the agencies who make
substantive evaluations under CEQA.202 With this decision, agencies will likely
retain all of their previous decision-making authorities prior to their water supply
assessment evaluation.203

195. CAL. WATER CODE § 10910(a) (West 2001).
196. SENATE COMMITTEE ON GOVERNANCE AND FINANCE, COMMITTEE ANALYSIS OF SB 1262, at 4 (Apr.
20, 2016).
197. S.B. 1262 § 2, 2015 Leg., 2015–2016 Sess. (Cal. 2016) (amending CAL. WATER CODE § 10910(b)).
198. Infra Part IV.D.1 and Part IV.D.2 (looking at water supply assessment timing before and after
Chapter 594, respectively).
199. Miller, supra note 147.
200. Id.
201. See Clover Valley Found. v. City of Rocklin, 197 Cal.App.4th 200, 211 (2011) (“for example, where
an agency failed to require an applicant to provide certain information mandated by CEQA and to include that
information in its environmental analysis, we held the agency ‘failed to proceed in the manner prescribed by
CEQA.’”)
202. Id.
203. Miller, supra note 147 (all information should be given to agencies to preserve their determination
authority).
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2. How Chapter 594 Changes the Process
Preparing an assessment after selecting a water supply source transforms the
CEQA process into a circular one.204 With this change, an agency could reject a
project application before it has even seen the assessment, thereby requiring the
city or county to prepare a duplicate water supply assessment.205 The assessment
review process timeline is just another example of how sensitive the CEQA
guidelines for approving or disapproving a proposed project can be.206 While the
water agencies complain that Chapter 594 will divest their authority,207 some
believe that the agencies’ current power is overbroad.208 Even so, there are still
plenty of supporters that believe Chapter 594 will properly ensure that land use
and water decisions are balanced and in sync.209 Despite this, the scale likely tips
against Chapter 594 because over the last 15 years prior law has always required
developers to confirm that a “reasonably reliable water supply exists” before
project approval begins.210
V. CONCLUSION
Chapter 594 is highly regarded as an “important part of managing
California’s water in a sustainable way” in an era when California is witnessing
long-term drought. 211 The legislation will correct the current trend of proceeding
on inaccurate water supply assessments for projects over 500 units.212
Development projects will rely on more accurate groundwater plans and choose

204. SENATE COMMITTEE ON NATURAL RESOURCES AND WATER, COMMITTEE ANALYSIS OF SB 1262, at
7 (Mar. 29, 2016).
205. SENATE COMMITTEE ON GOVERNANCE AND FINANCE, COMMITTEE ANALYSIS OF SB 1262, at 4 (Apr.
20, 2016).
206. See Save Tara v. City of West Hollywood, 45 Cal.4th 116, 130–31 (2008) (describing that the
CEQA review process cannot happen so soon as to hurt meritorious projects, but not too late as to hurt the
influential power of the review process).
207. Miller, supra note 147.
208. Quinton, supra note 127 (“the authority that these new groundwater sustainability agencies have is
quite broad in terms of the ability to tax and to regulate.”)
209. 1262 Senate Standing Hearing, supra note 87 (statement of Debbie Orrs, Member, Community
Water Center); and Hearing on S.B. 1262 Before the Assembly Comm. on Loc. Gov’t, 2016 Leg., 2015–2016
Sess. (Cal. 2016) (statement of Rob Reeve, Member, Desert Water Agency and Cal. Valley Ag Water
Coalition) (on file with The University of the Pacific Law Review). But see 1262 Assembly Hearing, supra note
99 (statement of Steven Cruz, Member, Cal. Building Industries Ass’n regarding how the California Building
Industries Association is “not too keen on putting [sustainable water management plans] into CEQA”).
210. ISAAC, supra note 6, at 1.
211. EAST BAY MUNICIPAL UTILITY DISTRICT, REGULAR CLOSED SESSION MEETING MINUTES 1, 4 (Apr.
26, 2016), available at http://www.ebmud.com/files/8714/6298/1775/042616-Regular_Meeting_Minutes.pdf
(on file with The University of the Pacific Law Review) (statement of Heinrich Albert, Member, Sierra Club).
212. SENATE COMMITTEE ON GOVERNANCE AND FINANCE, COMMITTEE ANALYSIS OF SB 1262, at 4 (Apr.
20, 2016).
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more reliable water sources.213 Even though environmentalist groups and
California’s building industry leadership stand at odds with one another,214 both
sides seem to agree that a more seamless land use and water supply planning
process is necessary for the state.215 The authors of Chapter 594 share this
sentiment.216 Similar past legislation like the “show me the water” bills have
shown that “California has traditionally been a leader and trendsetter for
sustainability approaches.”217 While Chapter 594 will not solve California’s
water crisis, it continues the sustainability trend and embodies this “new
movement toward green infrastructure and water conservation, that’s not going to
go away.”218

213. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 3 (Jun. 29,
2016).
214. SENATE FLOOR, ANALYSIS OF SB 1262 at 6 (May 11, 2016) (naming seven environmentalist groups
that support the bill and six building interests that oppose the bill).
215. See infra Part IV (indicating a consensus on portions of the bill that address incorporating plans into
the land use process).
216. ASSEMBLY COMMITTEE ON LOCAL GOVERNMENT, COMMITTEE ANALYSIS OF SB 1262, at 3 (Jun. 29,
2016).
217. Jeffrey Spivak, A New Competitive Edge: Water Management, URBAN LAND (Sept. 21, 2015),
http://urbanland.uli.org/sustainability/new-competitive-edge-water-management/.
218. Id.
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